
STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

W.  T .  Byrns  Motor  Express ,  Inc .

and Tra i le r  Renta ls ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under  Ar t i c le  28  &,29  o f  the  Tax  law

for the Period Bl l lS5 - 2128/66.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l1th day of January, 1980, he served the within not ice of Determinat ion by mai l

upon W.  T .  Byrns  Motor  Express ,  fnc . ,  and Tra i le r  Renta ls ,  Inc . ,  the  pe t i t ioner

in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

W. T.  Byrns Motor  Express,  Inc.
and Tra i ler  Renta ls ,  Inc.
646 Cof feen St .
Watertown, Ny 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper

(post of f ice or off ic ial  depository) under the exclusive care and custody

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner

and that the address set forth on said addr of the

pet i t ioner .

Sworn to before me this

1 l th  day  o f  January ,  1980.

l n a

of the

herein



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

W.  T .  Byrns  Motor  Express ,  Inc .

and Tra i le r  Renta ls ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

the Tax law

AT'FIDAVIT OF MAIIING

under Art . ic le 28 & 29 of

fo r  the  Per iod  8 / t /65  - 28/  66 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the DepartmenL of Taxat ion and Finance, over 18 years of age, and that on the

11th day of January, 1980, he served the within not ice of Determinat ion by mai l

upon Anderson H. Idise the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Anderson H. Wise
Heim, Koldin & Canter
216 Washington St.
Watertown, Ny 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United SLates Postal  Service within the State of New york.

That deponent further says that the said

the pet i t ioner herein and that the address set

known address of the representative of Lh{pe

Sworn to before me this

11 th  day  o f  January ,  1980.

addressee is the representat ive of

forth on said wrapper is the last

t ioner .



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  11 ,  1980

W.  T .  Byrns  Motor  Express ,  fnc .
and Tra i le r  Renta ls ,  Inc .
646 Coffeen St.
I{atertown, NY 13601

Gentlemen:

P1ease take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1133 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New Yor  k  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Anderson H. Wise
Heim, Koldin & Canter
216 Washington St.
Watertown, NY 13601
Taxing Bureau' s Representative



STATE OF NEI,J YORK

STATE TAX COUMISSION

In the Matter of the Appl icat ions

o f

w.T. ByRNS MOTOR EXPRESS, INC.
and

TRAITER RENTAIS, INC.

for Revision of a Determinat ion or for Refund
of Sa1es and Use Taxes under Art ic les 28 and
29 of the Tax law for the Period August 1, 1965
through February 28, 7966.

DETERMINATION

Appl ican ts ,  W.T.  Byrns  Motor  Express ,  Inc .  and Tra i le r  Renta ls ,  Inc . r  646

Coffeen Street,  I iatertown, New York 13601, f i led appl icat ions for revision of

a determinat ion or for refund of sales and use taxes under Art ic les 28 and 29

of the Tax Law for the period August 1, 1955 through February 28,1966 (Fi le

N o s .  0 1 3 9 8  a n d  0 1 0 3 6 ) .

A formal hearing was held before Jul ius E. Braun, Hearing 0ff icer,  at  the

off ices of the Stat.e Tax Commission, State 0ff ice Bui lding, Ut ica, New York,

on July 21, 1976 and was cont inued on 0ctober 13, 1976. Appl icant appeared by

Anderson wise, Esq. The sales Tax Bureau appeared by Peter Crotty,  Esq.

(R ichard  Kaufman,  Esq. ,  o f  counse l ) .

ISSUES

I .  Whether appl icant Trai ler Rentals,  Inc. is l iable for the Jefferson

County sales tax on the rental  of  t rucks, Lractors and trai lers to appl icant

W.T.  Byrns  Motor  Express ,  Inc .

I I .  I ,Jhether appl icant W.T. Byrns Motor Express, Inc. is l iab1e for the

Jefferson County sales or use tax on leases of t ractors from owner-operators.

I I I .  Whether  app l i can t  W.T.  Byrns  Motor  Express ,  Inc .  i s  en t i t led  to  a

refund on the overpayment of State sales tax paid on leases from owner-operators.
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FINDINGS OT FACT

1. On September 12, 1968, as the result  of  a f ie ld audit  on appl icant

Trai ler Rentals,  Inc.,  the Sales Tax Bureau issued a Not ice of Determinat ion

and Demand for Paynent of Sa1es and Use Tax Due for the period August 1, 1965

through February 28, 1966 in the sum of $71232.82, plus penalty and interest

o f  $ 4 5 2 . 5 0 ,  f o r  a  t o t a l  o f  g 1  , 6 8 5 . 3 2 .

2 .  0n  September  13 ,  1968,  as  the  resu l t  o f  a  f ie ld  aud i t  o f  app l i can t

I ' / -T. Byrns Mot.or Express, Inc.,  the Sales Tax Bureau issued a Not ice of Deter-

mination and Demand for Payment of Sales and Use Taxes Due for the period

August 1, 1965 through February 28, 1966 in the sum of $774.93, plus penalty

a n d  i n t e r e s t  o f  $ 2 8 0 . 7 5 ,  f o r  a  t o t a l  o f  $ 1 , 0 5 5 . 6 8 .

3 .  Dur ing  the  per iods  in  i ssue,  app l i can t  Tra i le r  Renta ls ,  Inc .  was

located at 646 Coffeen St.reet,  Watertown, New York. Appl icant Trai ler Rentals,

Inc. rented motor vehicles consist ing of t rucks, t ractors, and trai lers to

W.T.  Byrns  Motor  Express ,  Inc . ,  the  parent .  corpora t ion .  App l ican t  Tra i le r

Rentals,  Inc. also ran a marina and operated a trai ler park.

4. Appl icant Trai ler Rentals,  fnc. t imely f i led New York State and local

sales and use tax returns for per iods ended August 31, 1965, November 30, 1955

and February 28, 7966,

5 .  On f ie ld  aud i t  o f  app l i can t  Tra i le r  Renta ls ,  Inc . ,  the  Sa les  Tax

Bureau's auditor ver i f ied the fol lowing records: The rentals to W.T. Byrns

MoLor Express, Inc.,  the sales journal and the general  ledger.  The purchase

journal and purchase invoices were spot checked. The auditor determined

Tra i le r  Renta l ,  Inc . ts  motor  veh ic le  ren ta ls  were  taxab le  a t  82  percent  o f  the

total  rental  charge since registrat ion fees, insurance and other nontaxable

charges were paid by said appl icant.  The audiLor adjusted the rentals accord-
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ingly and found that the adjusted total  taxable rentals for the periods in

quest ion amounted to $64,173.20. The auditor determined that said rentals

were subject to State and Jefferson County sales tax in the amount of $21566.92.

Af te r  deduc t ion  o f  the  $1r334.10  tax  pa id  w i th  app l i can t ' s  re tu rn ,  a  tax

def ic iency  o f  $1 ,232.82  was de termined.

5. During the periods in issue, appl icant L/.T. Byrns Motor Express, Inc.

was a motor conmon carr ier engaged in the transportat ion of property for hire

in interstate and intrastate commerce. I t  had terminal faci l i t ies in Massena,

New York, I {atertown, New York, Ut ica, New York, chatham, New York, spr ingf ield

Massachuset ts ,  Bos ton ,  Massachuset ts ,  Secaucus ,  New Jersey  and Ph i lade lph ia ,

Pennsylvania. I ,J.T. Byrns Motor Express, Inc. leased some forty-two tractors

from owner-operators, and also rented motor vehicles from the subsidiary

corporat ion, Trai ler Rentals,  fnc. The leases with owner-operators were

continuous and automatically renewed unless a thirty-day notice was given.

7 .  0n  f ie ld  aud i t  o f  app l i can t  W.T.  Byrns  Motor  Express ,  Inc . ,  the

Bureau auditor ver i f ied the fol lowing records: payrol l  manifests of each

leased owner, cancel led and current leases, and the rentals from Trai ler

Rentals,  Inc. The purchase journals,  purchase invoices and tr ip manifests

were spot-checked. The auditor found that appl icant W.T. Byrns Motor Express,

Inc. had paid the State sales tax on their  rentals of motor vehicles from

t ra i le r  Renta ls ,  Inc .  and on  leases  f rom owner -opera tors .  The tax  pa id  was on

100 percent of the charge, minus separately stated charges for dr ivers, instead

of on 82 percenL. The rentals from Trai ler Rentals,  Inc. were separated from

the leases of owner-operators. The leases of owner-operators r+'ere separated

into the fol lowing categories: "Subject to StaLe Tax onlyr" "Subject to State

and Jefferson County sales and use taxi l  and "Exempt from tax".  The total
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amount of the leases subject to State sales and use tax was determined as was

the leases subject to State and Jefferson County sales and use tax. These

f igures were adjust.ed by deduct ing the dr ivers'  fees and then by 18 percent

since the registrat ion fees, insurance fees and other non-taxable charges lrere

being paid by the lessors. The respect ive rates of tax were appl ied ,  paynrents

made to lessors/oI l rner-operators deducted, and a tax (plus penalty and interest)

o f  $774.93  de termined to  be  due.

B. A review of the manifests of appl icant W.T. Byrns Motor Express, Inc.

for January and February 1966 indicated that 484,111 miles were travled and

that 261732 or 5.39 percent were travled within Jefferson County. Said percen-

tage accurately ref lected overal l  mi les traveled during the periods in issue.

CONCIUSIONS OF IAW

A. That on February 2, 1,966, Counsel t .o the Department of Taxat ion and

Finance issued an opinion which provides:

"Rental  of  vehicles: I {here a lease is entered into ei ther i -n or outside
f f i o r a v e h i c 1 e t o b e u s e d t o t r a n s p o r t p e r s o n s o r p r o p e r t y
for hire and such vehicle is del ivered to the lessee in New York State,
even though the vehicle wi l l  be used in interstate or foreign comnerce,
the rentals wi l l  be subject to the State and local sales taxes. In case
of short- term rentals,  the required tax rate wi l l  be the combined State
and local rates appl icable at the point in this State where the vehicle
is del ivered to the lessee. In the case of long-term rentals,  the tax
rate shal l  be the combined State and local rates appl icable at the point
in this State where the vehicle is regular ly garaged, kept or stored,
except in unusual c ircumstances where pract ical ly al l  of  the use of the
veh ic le  occurs  in  another  ju r i sd ic t ion .

l {here a lease for such a vehicle is entered into ei ther in or outside of
New York SLate and the vehicle is del ivered to the lessee outside New
York State, i f  the vehicle enters this State whi le in use in interstate
or foreign conmerce and thereafter is cont inual ly used in interstate or
foreign commerce, no tax wi l l  apply."

S ince  prac t ica l l y  a l l  the  use  o f , the  veh ic les  app l i can t  W.T.  Byrns  Motor

Express, Inc. rented or leased occurred outside Jefferson County, appl icant

W.T. Byrns Motor Express, Inc. has no l iabi l i ty for the Jefferson County sales
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and use tax with regard to their  lease of t ractors from owner-operators.

App l ican t  Tra i le r  Renta ls ,  Inc . ,  there fore ,  a lso  has  no  l iab i l i t y  fo r  the

col lect ion of Jefferson County sales tax with respect to the rental  of  the

t rucks ,  t rac to rs  and t ra i le rs  to  app l i can t  W.T.  Byrns  Motor  Express ,  fnc .

B .  That  sec t ion  1139(a)  o f  the  Tax  law prov ides ,  in  per t inent  par t ,  fo r

a refund of tax erroneously,  i l legal ly or unconst i tut ional ly paid a vendor i f

an appl icat ion therefore is f i led within three years frorn payment of the tax by

the vendor to the State Tax Commission.

That appl icant.  I , / .T.  Byrns Motor Express, Inc. fai led to f i le an appl icat ion

for refund and is,  therefore, not ent i t led to a refund on the overpayment of

the State sales tax paid or^7ner-operators.

C.  That  the  app l ica t ions  o f  W.T.  Byrns  Motor  Express ,  Inc .  and Tra i le r

Renta1s, Inc. are granted to the extent indicated in Conclusion of Law "A"

above. The Sales Tax Bureau is hereby directed to cancel the Not ices of

Determinat ion and Demand for Payment of Sales and Use Taxes Due issued

September 12, 1968 and September 13, 1968 respect ively.  Except as so granted,

the appl icat ions are in al l  other respects denied.

DATED: Albany, New York

JAN 1 1 1980


